II 


IMT Nuremberg Archives 


Н - 2771 


International Court of Justice 





ui" 
Lil, 


DUT 


MERERI — 


\ Qut 
\ 52 





И 


H2771 — 0003 





Im 


-de 


sei, Es ist ja in allen Staaten 50, welche Ver- 
fassung sie auch парт. Und wie hätte Jodl anders 
denken können, wenn sogar ein namhafter em lischer 
Professor des Völkerrechts, nämlich Н.Л. m i th 
an der Universitat London , jetzt - mitten in 
Prozess - diese bisher ganz unbestrittene Rechts- 
anschauung mit aller Schärfe als auch heute noch 
geltendes Recht erklàrt( Free Europe ‚July 1946, 
p.201-204 : " The Nurenberg trials " ‚ Original 
unter A beiliegend) } 4091 konnte_ sich also 
keines Unrechts bewusst sein, als er di e Kriegs- 
plane entwarf, Das Urteil macht ibn zum Häriyrer. 
Was die Verbrechen gegen Kriegsrecht und 
Menschlichkeit betrifft, gilt grundsätzlich das- 
selbe, Jodl hat hier jeweils auf Befehl gehandelt 
und Prof, Smith zeigt, dass die Bestimmung 
der Charter , wonach der Befehl des Vorgesetzten, 
ja sogar des Sta atsoberhaupies, für die Schuld — 
bedeutungslos ist, diametral neues Recht schafft. 
Also nussi в sich damals Jodl durch die Befehle 
Hitlers gebunden fühlen und kann sich jetzt kei 
ner Schuld bewusst sein. Übrigens trägt die Char- 
ter der bisherigen Rechtsauffassung wa igstens 
dadurch Rechnung, dass sie den Befehl als nil- 


dernden Umstand gelten 18551. 


Endlidi sind wir verpflichtet, als Ver 
toidiger darauf hinzuweisen, dass in den Urteils 
gründen betreffs J o d 1 (deutsche Ausgabe, 
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Seite 251-255) Feststellungen gemacht werden, 
die offenbar auf einem His sverstindnis des Gerichts 
beruhen, Wir mib sen auf sie hindsuim, da si 
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sichtlic iur ven А spruch über ; 
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Zusammenfass: 


eine wn ihm als vülkerrechtswidri 


mnn» 
JUU о 


lung angeregt, er hat sich allen befehlen wider- 
uin wei 44 Ë tte ibkamnanhtahadanvit¢ah hint? 
50121, оте er T Uf VülkcPlecHiisDgót HR i 1 CH nieli 
und sich letzten Endes 


. Wir bitten daher di Lum 
heben „ Sollte der Kontrollrat die 
stattgeben wollen, so mige doch einem Mann , der 
ehran haft gekänpft, und auch vor Gericht in sol- 
datischer Gradheit zu seinen Worten und Taten go- 
standen hat, der Soldatentod durch die Kugel 


nicht verweigert werden, 


+... ө 
. * 


(Prof Or. Exner ) 


(Prof. Or.dahrreiss 
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THE NUREMBERG TRIALS 
— n Ña 
By He ^. SMITH 


(Professor of International Law in the University 
of London) 


("Free Surope", vole 13, No 162; July, 1946 Je 


The essence of what we call the trule of law" lies in the 
subjection of supreme political power to some authority higher than itself. 
To Dicey this appeared as the basic principle of our constitution in the 
later yetrs of the last century, and in the United States, though their 
methods differ fran ours, the same principle is accepted as fundamental. 
This is not a special discovery of 4nglo-Saxon political thought, for its 
basis ig the moral theology of Christendan, ani for this reason the prin- 
ciple has been rejected by such political systems as those of the Marxists 
and the Nazis, which have been deliberately built up upon a non-Christian 
foundatione 

The opposing theory denies to law any independent authority of its own 
and regards it merely as the instrument of politicel authoritye The courts 
of lew then teke their place among the subordinate agencies whose function 
it is to enforce the will of the few men in whom а totalitarian system 
necessarily vests the exercise of supreme power. These rulers cannot possibly 
до anything illegal, since the "law! itself is merely the expression of 
what happens to be their pleasure at any given moment. For this reason 
the rule of all civilised systems that a men cannot be punished for en 
act which did not constitute a legal offence at th time when it wes can- 
mitted then ceases to heve any meaning, since eny act which is Gi эр1 га sing 
to the supreme authority automatically becomes en offence and may lawfully 
be punished, Hitler was therefore acting in canplete conformity with Nazi 
and Marxist principles when he ordered his judges to condemn in all cases 
where “sound publie opinion" demanded punishment, elthough the facts night 
disclose no offence under the German Penal Code, The Soviet system of justice 
accepts the same doctrihe, 


so far we have spoken only of internal or “municipal” law, but in this 
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erticle we are mainly concerned with the law of nations. Since this law is 
Christian both in its historic origin and in its essential content, it was 
bound from the first to accept the principle that the highest function of 
law is to imposes limits on the use of powere The canonists who laid the 
foundations of international law envisaged it as a body of rules which was 
binding by its inherent authority upon independent princes who recognised 
no earthly superior, and this principle was fully accepted by their lay 
successors down to our own time. The lew of naté&ons, as thus envisaged, 
formed en agreed standard of international conduct to which the rulers of 
disputant states were all willing to аррев1, The weakness of the system 
lay, and still lies, not in the common standard itself, but in the lack of 
any agreed authority which could determine its application to particular 
disputes. The principle of the independent validity and authority of the 
law of nations was not challenged until the Bolsheviks seized power in 
Russiae 

Herein lies the real issue presented by the Nuremberg trialse Do we 
accept the principle of the independent authority of international law, 
or do we think thet the victors in a war have the right to re-fashion the 
law in order to be able to work their will upon the persons of their de- 
feated enemies? 

such criticism as hee been allowed to appear in the Press (and much 
hag been suppressed) but faintly reflects tie anxiety which is foli by 
thinking people upon this fundementel question. For the most part the 
coument has been directed towards the unfair reporting of the proceedings, 
and it is unfortunately true that the Press has taken full advantage of 
the fact that the proceedings are not protected by the wholesome rule of 
English law which punishes contempt of courte But this is relatively а 
minor mttere The real question is whether the trial as a whole is in 
conformiÿy with international lawe 

In the League Covonsnt, in the UNO Charter, and in many other solam 


documents, our Government, together with these of ail cther civilised 


states, has repeatedly affirmed its allegiance to the supreme authority 


of the law of nations. For an agreed statement of the basis of that law 
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we may turn to the statute of the Intermtional Court of Justioe, which 
takes the form of an annex to the UNO Charter. Hore we find 4t laia down 
that the Court is to bese its decisions upon internation} conventions, 
isbursetion 1 Guston, and "the generel principles of law recognised by 
Civilissd nations” (Arte 38)» The worda used are the sens es those in the 
“satute of the Permanent Court of international Justice, of which the new 
tribunal is the successor, and they must cerry the same motning вв when 
they were firat drafted in 1920, The question whieh we now have to ask 
ourselves is whether the Nurenberg $rials conform to this accepted ounote 
It is safe to say thet in 1920 the principle thet no man may be punishod 

for an act which was not a lejel offence at the tine of its Comission was 


common to all civilised nations, It finds expression in all Garopean eriming) 


^ 
codes, including the Geman. For a formal statement of this fundamental prine 


ciple зе may take Art. 4 of the French Penal Codes ~ 

"Nulle contravention, nul delit, aul Bee, d peuvent etre punis 
àe peines qui n'eteient pes pronceses par la loi event qu ila fussent 
commis." 

if this rule was one of "the general principles of law recognised by 
all civilised nations” it follows that it formed part-of international law, 
and that a trial which violates the rule is illegal under tho low of nationse 
"e teed mot saste Wima on the excuse which has been of fered by those who apo- 
' logise for "ureuborg on the ¿mound that the rule may be disregarded in er ees 
where the accused know that what ho was doing was morelly wrong, since it is 
obvious that such en exception completely deetroye the rule itself, 

At this point we may now turn to the "Charter" of the tribunal end the 
indictment prepared under the terms of the Cherter. apace does not pornit 
quotation in full, but it is enough to my that wach of these documents falls 
into two main parts, which deal respectively with the preparations for war 
and with the conduet of the war, Under the first head the acousod are changed 
with conspiring to wage “aggressive ware" Under the second they ere charged 
with ‘rer crimes” and *erimes aga inet humani tye" 

Аз for the firat, it may safely be said that no lawyer would have dared 


to say in 1939 that the rulers of & Jtate could be punished ag individual 
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criminals for preparing an aggressive ware The question had been fully 
debated in the сезе of Napoleon, which raised precisely the same issue, 
but in 1815 the British Government of the day preferred to follow the 
opinion of the lewyers rather than the clamour of the crowd. After the 
armistice of 1918 the Netherlands Government acted upon the seme prine 
ciple in refusing to surrender the German Emperor, who had been accused 
in the Treaty of Versailles of "a supreme offence against international 
morality and the sanctity of treaties." The Allies, knowing that they 
were on weak ground, did not press their claim, and the matter was al- 
lowed to drop. A very little reflection will suffice to show that in 
this matter, as in so many others, the lew is wiser than the transient 
passions of men, and future statesmen шеу have good reason to lament 
the precedent which Nuremberg has established. 

“he precedent, stated quite simply, anounts to this > that the 
menbers of a Government which decides to emgage in war will make their 
decision with the knowledge that they run the risk of being hanged at 
the discretion of their enemies if they do not wine Since it has been 
proved to be quite impossible to arrive at any generally agreed defini» 
tion of "aggression! it is now clear that in future it will be for the 
victors, and for them alone, to decide Whether the vanquished state 
was justified in declaring ware 

law ceases to be law if its violation can be justified by success. 
The simplest proof that “egeression* is a crime only in the vanquished 
is furnished by the cage of Russia, In December, 1939, the soviet Union 
was solemnly expelled from the league of Netions for its unprovoked 
attack upon Finland in the previous monthe This was the unanimous dee 
cision of an international body, a decision to which our own Government 
was & party, and it may be recalled that at the time we were even ready 
to join Finland in resisting Russia, if Sreden had agreed to give us the 
right of passagee If we are so bold as to ask now how an act which ооп» 
stituted a capital crime on the part of certain persons in September 


had become completely innocent when comitted by other persons in 


November, the answer is only too obviouse successful violation of the 
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*lew" tronsfers the offender from the dock to the benche 

On thet pert of the indictment which deals with "wer erimes" and 
"erimss against humanity” it is necessary to be slightly more technicals 
Of the second phrase 211 that need be said is that it wes previously un- 
known to the law, and it has an obvious resemblanee to Hitler,s doctrine 
about acts which are "eontrary to seund public opinion." The expression 
"wer crimes," on the other band, has a definite legal meaning, upon which 
all the authorities are substantially agreed. ы 

In the British Manual of Military Law (che XIV, раге, AM ) it 4s 
said that "the term " w War Crime” " is the technical expression fer such 
an aet of enemy soldiers and enemy civilians as may be visited by punishe 
ment or capture of the offenderse It is usual to supley this term, but it 
must be emphasised that it is used in the teehnisal military and legal 
sense enly, and not in the moral sense.” | . 

The next paragraph explains more precisely what is meant: = 

"12. Wer erimss may be divided inte four different classess - 

(i) Violations of the recognised rules of warfare by members 
of the armed forces. 
(II) Illegitimate hostilities in arms eommitted by individuals 
who are not members of the armed forces. 
(III) Espionage and war treason. 
(IV) Maraudinge* 

The whole gubjeet of war crimes is treated under the general heading 
of "Means of Securing Legitimate Warfare” (paras. 435-451), the point 
being that the right to punish individuels in certain cases is а necessary 
means of compelling the enemy to observe the rules of war. Numerous ех» 
amples are given (para. 113) to illustrate the four-fold elassification, 


and the common feature of these examples is that they ere all drawn from 


*) This chapter was written by the late Professor Oppenheim and is al- 
most verbally taken from his INTERNATIONAL IAW, which is new а standard 
textbooks 
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the field of actual military operetionse The whole purpose is to punish 
individuals only for acts for which they are individuelly responsible, 
and for this reason the emmeretion of examples is followed in the 1936 
edition by а statement of principle which must be quoted in full, = 
"It is importent, however, to note that members of tho armed forces 
who comitt such violations of the recognised rules of warfare ag 
are ordered by their Goverment, or by their commander, ero not war 
criminals and cannot therefore be punished by the enemy. He may 
punish the officials or commanders responsible for such orders, if 
they fall into his hands, but otherwise he may only resort to the 
other means of obtaiming redress which are dealt with in this chapter," 
(These aro given in рага, 498 es complaints to the enemy or to 
neutrals, reprisals, and the teking of hostages)e 
This paragraph states what is commonly known as "tho defence of gue 
perior orders." The samo rule appears in the corresponding American manual, 
end the principle is obviously of the first importance. In the law of nae 
tions, as is mde clear by Art. 3 of the Fourth ligue Convention of 1907, 
the State es such is made responsible for the general correctness of the 
conduct of its armed forces, the right to punish individuels being stricte 
ly limited to the four classes of cases specified above, Without such a 
rule the ordinary discipline of the forces could scarcely be maintained, 
senior 
and it is not surprising that many ДЕДУ officers are grevely disturbed 
at the course of the Nuremberg trials. The camıon senso of the matter is 
punished for obeying an order (however odious) 
which it was practically impossible for him to resist. 
The paragraph just cited was sufficient to secure the acquittal of most 
of those accused at the leipzig trials after the war of 1914-1918, and it 


would also be a complete defence to most of the charges preferred at Nureme 


berge This brings us to a very disturbing matters In April, 1944, when the 


sar criminel trials were under active preperation in London, the War Office 
altered the words of paragraph 443 in such & way as to destroy the defence 
of superior orderse The new words are taken from an article by Profeasor 
iauterpseht of Cambridge in the 1944 volume of the BRITISH Y АЙ BOOK oF 
TINFERNT IONAL LAW *) where the author says that: e 


^) ^t page 79. Since the article was not published until some months 


Jeter the authoritiss must have hod &n advance copy of the texte 
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"The clearly illegal mature of the order =- illegal by reference to депе» 
relly ecknowledged principles of international law so identified with cogent 
dictates of humenity аз to be obvious to any person of ordinary undere 
standing - renders the fact of superior orders irrelevant." 

In effect, the subordinate is now liable to be hanged by the enemy after 
the war is over unless he takes the risk while the war is in progress of refu- 
sing to obey an order which he considers to be morally wronge *erhaps it is 
not unfair to doubt whether Professor lauterpacht, who has justly earned the 
position of a distinguished scholar in this country, would have ventured, while 
serving in the Austrian army in the First wor gl var, to act upon the doctrine 
which he now holdse 

The importent point is not whether the new wording is or is not preferable 
to the olde Every criminal lawyer knows that the defence of coercion presents 
very difficult problems, and thet there is room for much difference of opinione 
What is of vitel importence is that the text should have been changed while 


the prosecution was being prepared and after many of the acts charged had been 


caunit tede То cut away a main ground of defence in this manner is wholly ingone 
= —— +) 


patible with our traditions of justicse 

Much has been said in the press of the "fairness" of tho trial and it nay 
be conceded that the presiding judge has controlled the proceedings in the best 
spirit of our Bench. The unfairness does not lie in the court room, but outside, 
By the "Charter" the seales were heavily weighted against the accused before the 
trial begen, for the law which governs the trial is contained in a document pree 
pared by the prosecution. By this document the min defences have been cut away 
in advance ani cannot be argued at alle The accused are not allowed to cha! lenge 
the Jurisdiction of the court or to plead the defence of superior orders, and 
they are deprived of the valuable protection of our law of evidence. Nor again 
may they plead that talin also has waged aggressive war, or that Russian cone 
centration camps аге conducted with great brutalitye 

"e may all agree that the accused ёге a group of very wicked men, but the 
reel issue is not the personal fate of a few indivióuslse “het is at issue in 
this trial is the authority of the lew of nations and those ideals of lew and 
justice to which we are pledged and for which we have professed to fighte 
—— 


*) in the belsen trial, to which this criticism also applies, the indictment 
covers acte committed from October, 1942, to April, 1945, 
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Beilage B 


— * 


Die Urteilsgründe betreffend Jo d 1 beruhen 
in folgenden Tatsachenfeststellungen auf einem offen 
sichtlichen Missverständnis des Gerichtes: 


a) 


Fall Usterreich (Seite 251 der deutschen Urteils 
ausfertigung) . Ein Operationsplan gegen Üster- 
reich existierte nie, In dem " altem Entwurf " , 
den der damalige Oberst Jodl zur entscheidenden 
Konferenz Hitlers auf telefonischen Anruf nach ~ 
brachte, stand lediglich , der Fall " Otto " 

sei " zu durchdenken " (Dokument С 175 ) . 

Doch wurde kein Plan vorbereitet, da eine Rück- 
kehr des Erzherzog Otto nicht mehr in Frage kam, 
Als Jodl die Einmarsdibefehle entwarf, war ihm 
dienstlich bekannt gemacht worden, dass Üster- 
reich um Einmarsch gebeten hatte. Erst im Prozes 
hat er erfahren, dass dies nicht der Fall war. 
Ischechoslowakei($.252 ). Die Organisation eines 
"Zwischenfalles " war ein Generalstabsplan, 

der nie zur Ausführung gekommen ist, 

Norwegen. (5.252). Jodl hat in seinem Tagebuch 
nicht geschrieben , Hitler suche паб einer 
Ausrede, sondern nach einer " Beg gründung " 
Griechenland ($. 253). Ein Befehl , " in Albanie 
einzugreifen" „ wrde nie gegeben, sondern nur 
ein Befehl, Truppen für alle Fälle bereitzustel- 
len . Tatsächlich wurden damals keine Truppen 
nach Albanien geschickt, 

Russland($,253). Jodl hat am 29.7.40 Warlimont 
nicht befohlen, Pläne gegen Russland vorzube- 
reiten, sondern lediglich angeordnet zu prüfen; 
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wie lange ein etwa nötig werdender Aufmarsch im Ost: 
mindestens да ern würde, 


f) Konnandobefehl (5.254) . Nach der Denkschrift vom 
25.6.1944 sollte der Kommandobefehl nach der Invasio 
in Frankreich nicht ei nfadi Xisderholi , sondern vor 
allen örtlich eingeschränkt - “und di ese Einschränkun 
dehnte Jodl gla chzeitig auf Italien aus, Dies war 
der erste Schritt zu der von Jodl gewünschten villi 
gen Aufhebung des Befehls, die dmals nod nicht vc 
Hitler zu erreichen war, : 

g) Russischer Kommissarbefehl1(S.254), Der Entwurf die 
Befehls enthält nicht die Handshrift Jodls, viel- 
mehr hat Jodl diesen Entwurf eine Bleistiftrandbe- 
merkung bei gefügt , die sih kritisch gegen dm бегі 
sichtigten Befehl wendet (PS 884). 

h) Niederbrennen norwegischer Dürfer (9.255). Der Be- 
fehl vom 28.10.44 ( PS 754) ist ein Befehl Hitlers. 
Übrigens wurde die wn der norwegischen Regierung 
gemeldete " Beschädigung " von Зо ooo Häusern oam? 
in Folge dieses Befh Is , der völlige Zerstörung 
anordnete, herbeigeführt, vielmehr handelt es sich 
bei dieser Zahl um eine Summierung der normalen 
Kriegsscháden mehrerer Jahre. 

j.)Leningrad -Moskaubefebl ($. 255) . Der von Jodl ‹ 
zeichnete Befehl vom 7.10.41 (G 123) spricht über- 
haupt nicht von der Zerstörung der Städte, Dies wi rc 


шэ мә 





in einer anderen Urkunde erwähnt, mit der Jodl nichts 
zu tun hat ( UK 45 ) . 





Im 


Nürnbera, 5.10.1946 


Alliortm Kontroilrat für Deutschland 
Berlin. 


Meine Herren Generale ! 

Sie alle sind Soldaten ! Sie alle wissen, 
dass der Soldat seine ganze Kraft im F 
die Verteidigungsbereiismatt und im 
den Bestand seines Vaterlandes einzusetzen ver- 
pflichtet ist, 

In diesm Glauben hat mein Mann, General- 
oberst Alfred Jod] den Offiziers 
beruf gewählt, in diesem Glauben hat er mit Uber- 
nahme seines Postens als Chef des llehrmachtfüh- 
rungsstabes sein ganzes Können als Generalstabs- 
offizier eingesetzt, wie es jeder von Ihnen, 
meine Herren Generale, als Soldat im Kriege ge- 


tan hat. 


Einen Generalstabsoffizier , der nichts 


anderes getan hat, als die ihm übertragenen Auf- 


gaben zu erfüllen, als Verbrecher hinzurichten, 

wird von allen Soldaten der Welt als ungerecht 

und demütigend empfunden werden, Und jeder 
soldat 
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der sich zum militärischen Führer berufen 
wird sich fragen, ob ihm nicht ein glei- 
Schicksal beshieden sei ann, 
Ich bitte i | 
dieses Mannes bei der Überprüfun 
diesm Empfindungen gerecht 


| 
Jod] in seiner inneren 
аа Pflicht auf 
| anstindiger Soldat 
seinen Unteroebenen verehrt und geliebt 
«aum ein anderer, wie: 


ersichtlich ist, 


Es ach t hier nicht nur um 
Mannes, sondern im gleichen 
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Nuernberg, 4.10.1946. 


^n 

4en Kontrollrat in Deutschland 
ueber den Generalsekretaer des 
Militaergeriohtes in Nuernberg. 

An den hohen Kontrollrat richte ich vor meinem Tode eine 

zweifache Bitte! 

1). Ioh bitte, dass meine Leiche verbrannt wird und meine Asche 
entweder meiner Frau Luise Jodl, Nuernberg, Dennísstrasse 
30/11 bei Poenlmann ausgehaendigt, oder der Frieähofver- 
waltung Frauenwoerth auf der Fraueninsel im Chiemsee, Post Prien 
uebersandt wird, Auf dieser Insel, in meiner Heimat habe ich 
ein Grab erworben, in dem meine erste, 1944 verstorbene Frau 
runt. Dort moechte auch ich meine letzte Ruhestaette finden, 
Ausser meiner Frau unà der Friedhofverwaltung braucht es 
niemand zu wissen, und keine Aufschrift auf dem dort schon 


stehenden Kreuz braucht es zu verkuenden, 


Ich bitte, dass die privaten Gegenstaenie, die ich in meiner 
Zelle hatte, Briefe, Kalender, letzte Aufzeichnungen, Fhoto- 
graphien, Fuellfederhalter, Buecher, Brieftasche, Ehering, 
etz. nicht als Souvenirs in übe Welt wandern, fuer die sie 
nur Sensation sind, sondern meiner Frau ausgehaendigt werden, 
fuer die sie heilige Reliquien darstellen. 

Wenn dasselbe auch mit meinen Koffern geschehen koennte, waere 


es mir lieb, denn wir haben in Berlin alles verloren. 


Mit der Erfuellung dieser beiden Wuensche wuerden Sie ein 


versoahnendes Element in das tragische Ende eines deutschen 
Offisiers tragen, der sein Volk und sein Vaterland mehr liebte 
als es eine neue Weltordnung unà ein neues Voelkerrecht fuer 
gulaessig halten. Meine Frau wuerde Innen fuer diesen Act 

der Menschenliebe danken. 


ZA, Joël/ 
Generaloberst a.D. 
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Pref, Dr. Franz Exner 
Pref. Dr. Hermann &ehrreiss Nuernberg, 4 October, 1946 


Defense counsel for the defendant 
Generaloberst retired Alfred 041. 


Te the 
ALLIED CONTROL COUNCIL 


through the office of the General Secret«ry of the 
Imtermational Military Tribunal in Nuernberg. 


We ask for review of the judgment against ALFRED JODL under Article 
29 of the Charter, 

The judgment is cempletely incemprehensible to Jodl, te us, and te 
large sections ef the simple pepulation. For it punishes with death «= 
yes, even in a dishonorable form == a soldier who fulfilled his duty, 
acting without doubt in zood faith, and who finally in the mest difficult 
period for his country signed that document of Rheims which accerding te 
the judgment of the court constitutes the final legal basis fer the re- 
lationship ef the victorious powers te the German people and the basis fer 
this trial, 

First, as fer ware of aggression, which ferm the cere of the judgment, 
Jodl must feel himself to be the victim ef a new concept of justice. It 
was matter of course to him that the decision concerning war and peace 
was left to the political leaders alone; it could never occur to him that 


the members of the general staff had the duty or even the right to pass 


judgment on the legality of this deeision, This is the case in all states, 


mo matter what their comstitution. And how could Jedl think differently, 
if even a renowned English prefessor of international law, H, A. Smith 
of the University of London, noweein the midst of the trial. strongly dem 
clares this hitherto quite uncontested legal concept to be still valid 
today. (Free Xurope, July 1946, рр. 201-204: "The Nurenberg Trials", 
Original enclosed under A): Jedl could not therefore be conscious of any 
wrong when he drew up the war plans, 

As for the crimes against the rules of warfare and against humanity, 


the same is fundamental ly true. 7041 acted here ine ch instance on order 
and Prof, Smith shows that the provisions of the Charter, £g, to which 


EE 


accordin 
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ang order from a superior, even from the head of the state, 1s without 
significance in the question ef guilt, creates diametrically new lawe 
Jedl at the time had te feel bound by the erders of Hitler and Cannet 
new feel conscious ef any guilt, Mereever, the Charter pays tribute te the 
hitherte valid legal concept at least insefar as it considers an order te 
constitute a mitigating circumstances, 
Finally, we are ebligated as defense counsel te peint eut that 
in the explanation ef the judgment against Jedl (German text, pages 251. 
255) ststements are made which are ebvieusly based on a misunderstandine 
the part ef the ceurt, We must peint them eut, since it is easy te 
see that they were causative in the preneuncement concerning suilt and 
punishment, in particular in the denial ef mitisatins circumstances 
(details in enclesure B). 
Te sum up: Jed] never instizated an action which he recesnized 
centrary te international law, and he opposed all orders which he com 


sidered questionable under international law, and in the end he 


submitted only te the bitter compulsion impesed on him by indispensable 


We therefore ask that the death sentence be canceled, Should the 
Centrel Council net wish te fulfill this request, then at least a man whe 
fought honerably and before the ceurt teek the responsibility in seldierly 
uprightness for his werds and deeds sheuld net be denied a seldier’!s death 
by the firing squad, 

(Signed) 
Pref, Dr. Exner 
(Signed) 


Pref, Dr. Jahrreiss, 
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Ia — инди 


A SMITH 


(Professer ef International Law in the University 
ef Lenden.) 


("Free Zurepe", vel. 13, Ne 162; July, 1946), 


Тһе essenee ef what we ез11 the "rule ef law" lies in the 
subjeetion of supreme 014 41021 power te seme autherity Mecher than itself. 
Te Dieey this appeared as the basie principle ef eur censtitutien in the 
later years ef the last century, and in the United States, thoush their 
, methods differ from eure, the same prineiple is secepted as fundamental, 
This is net a speelal discevery of Anele-Saxen pelitieal theucht, fer its 
vasis is the moral theology of Christendom, and fer this reason the prim- 
eivle has been rejected by such pelitieal systenjas these sf the Marxists 
and the Nazis, which have been deliberately built up преп a non-Christian 
feundation, 

The eppesing theory denies te law any independent autheri ty 
ef its own and regards it merely as the instrument ef pelitical autherityi 
The esurts ef law then take their plaee among the suberdinate agencies 
whese funetion it is te enferce the will ef the few men in whem a tet litarian 
system necessarily vests the exereise ef supreme power. These rulers cannet 
possibly de anything Alleral, since the "low" itself is merely the expression 
ef what happens te be their pleasure at any siven mement, Fer this reasen 
the rule of all civilized systems that a man eannet be punished fer an aet 
which did net censtitute a legal effense $ the time when 1% was eem- 
mitted then ceases te have any meanins, since any act which is displeasing 
te the supreme authority autematieally becomes an effence and may lawfully 
be punished, Hitler was therefore actine in complete eonformi ty with Nasi 
and Marxist principles when he ordered his judges te condemn in all cases 
where "sound public epinien" demanded punishment, although the facts night 
diselese no offence under the German Penal Cede, The Seviet System ef 
Justiee accepts the same deetrine, 


Se far же we have speken only ef internal er "municipal" law, but in this 
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artiele we are mainly eeneerned with the law ef nations. Sinee this law is 
Christian beth in ite historie origin and in its essential content, it was 
beund from the first te secept the principle that the highest function of 
law is te impese limits en the use of power, The canoniste whe laid the 
feundatiens ef internatiemal law envisaged it ae s body ef rules which was 
binding by 4 66 inherent authority upen independent princes whe recognized 
no earthly superior, and this principle was fully secepted by their lay 
suecetcers down te eur own time, The law of nations, as thus envisazed, 
formed se arreed standard of international cenduet te whieh the rulers of 
disputant states were KI BIR te appeal. The weakness of the system 
lay, and still lies, net in the cemmen standard itself, but in the lack ef 
any agreed authority which ceuld determine its application te particular 
disputes, The principle ef the independent validity and autherity ef the 
law ef nations was net challenged until the Bolsheviks seized ремет in 
Russis. 

Herein lies the real issue presented by the Nuremberg trials, De we 
accent the principle ef the independent autherity ef internatienal law, 
er de we think that the victers in a war haw the right te re-fashion the 
law in erder te be able te werk their will upon the persens ef their dew 
feated enemies? 

Susi, criticism as has been allewed te appear in the Press (and meh 
has been suppressed) but faintly refleets the anxiety which is felt by 
thinkine peeple unen this fundamental question, Fer the most part the 
esmment has been direeted tewsrds the unfair reperting ef the proceedings, 
and it is unfortunately true that the Press has taken full advantage ef 
the faet that the proceedings are net protected by the whelesem rule ef 
Ynelish law which punishes centempt of eeurt. But this is relatively а 
miner matter. The real question is whether the trial as a whele is in 
eenfornity with internatienal law, 

In the Leszue Cevenant, in the UNO Charter, and in many ether selenn 
dseuments, our Government, tegether with these of all ether eivilized 
States, has repeatedly affirmed its allagianee te the supreme authority 


jf the law ef nations. Tor an agreed statement ef the basis ef that law 
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we may turn to the stutute of the International Court of Justice, whieh 


takes the form of an annex to the UNO Charter, Here we find it laid down 
that the Court is to base its decisions upon international conventions, 
international euston, and "the general principles of the law recognized by 
civilized nations" (Art. 58), The words used are the same as those in the 
Statute of the Permanent Court of International Justiee, of which the new 
tribunal is the suceessor, nnd they must carry the same meaning as when 
they Séretfirst drafter in 1920. The „uestion whieh we now have to ask 
ourselves is whether the Muremberg Triale conform to this accepted canon. 

It is safe to say that im 1920 the principle that no man may be punished 
for an act which was not a legal offense at the tive of its commission was 
common to all civilized nations. It finds expression in all European criminal 
codes, including the German. For a formal statement of this fundamental prin- 
ciple we may take Art, 4 of the Freneh Penal Code; e 

"Nulle contravention, nul abiit, nul crime, ne peuvent etre punis 
de peines qui n'étaient pas pronocees par la loi avant qu'ils fussent 
commis.” ` 

If this rule was one of the "general principles of law recognized by 
all civilized nations" it follows thet it formed part of international law , 
and that a trial which violates the rule is illegal under the law of nations, 
Ve need not waste time on the excuse which has been offered "y those who apo- 
logise for Nuremberg on the ground that the rule my be disrerarded in cases 
where the accused knew that what he was doing was morally wrong, since it ie 
obvious that such an exception completely destroys the rule itself. 

At this point we may now turn to the "Charter" of the tribunal and the 


indictment prepared under the terms of the Charter. Space does not permit 


quotation in full, but it is enough tofaay that each of these documents f alls 


into two maim parts, which deal respectively with the preparations for war 
and with the conduct of the war. Under the first head the acoused are charged 
with eonspiring to wage "aggressive war." Under the second they are charged 
with "war drimes" and “erines against humanity." 

As for the first, it may safely be said that no lawyer would have dared 


to say im 1959 that the rulers of a State could be p unished as individual 
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Criminals for Dreparin» an orsressive war. The question has been fully‏ 
debated in the case ef Napeleen, whieh raised preeisely the same issue,‏ 
but in 1815 the British Gevernment of the day preferred te fellew the‏ 
spinien ef the lawyers rather than the clamour ef the erewd, After the‏ 
armistiee of 1918 the Netherlands Government aeted Upon the same prin-‏ 
ciple in refusing te surrender the German Emperer, whe had been aeeused‏ 
in the Tresty of Versailles ог N, supreme effenee arsinet international‏ 
morality and the sanetity of treaties." The Allies, knowing that they‏ 
were on weak sreund, did not press their claim, and the matter was allowed‏ 
te drep, A very little refleetion will suffice te show that in thie‏ 
matter, as in so many ethers, the lew is wiser than the transient passions‏ 
of men, and future statemen may have geed reason to lament the preeedent‏ 
whieh Nurenberg hos established,‏ 

The pPeeedent, stated quite simply, ameunte te this — that the 
members ef a Gevernment which decides te enease in war will make their 
deeisien with the knewledre that they run the risk of beins hanged at 
the discretion of their enemies if they de net Win. Since 1% has deen 
preved te be quite impessible te arrive st any senerally asread defini. 
tion of "aggression '' it is new clear that in future 16 will be for the 
vietors, and fer them alene, te deeide Whether the vanquished State was 
justified in deelarins War, 

Law erases te be law if ite violation Can be justified by "uceess, 
The simplest preef that "arsression" 4g a erime only in the Vanquished 
is furnished by thesease of Russia, In Deeember, 1939, the Soviet Union 
мап selemnly expellej from the Leazue of Nations fer its unpreveked 
attack преп Finland in the previeus menth, This was the unanimous dew 
@ision ef an international body, à deeision te which eur own Government 
Was à party, and tt may be reealled that at the time we were even ready 
te join Finland in resisting Russia, if Sweden had agreed to give us the 
richt ef Passage, If we are se bold 28 te ask now hew an aet which Cone 
sti tuted a Capital erime оп the part ef eertain persons in September had 
beeone Completely innmoeent when cemmitted by ether persons in Nevenber, 


the answer is only tee obvious, Suecessful violation of the 
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"Yow" transfers the offender from the deck te the beneh, 

On that part ef the indictment which deals with "war crimes" and 
Nerimes against humanity" 1% is necessary te be slishtly mere technical, 
Of the secend phrase all that need be said is that it wes previously une 
knewn te the law, and it has an ebvieus resemblance te Hitler's dectrine 
about acts which sre "eentrary te seund ~ublic erinien," The expression 
"war crimes," en the ether hend, has a definite lezal me ning, преп which 
alltthe autherities are substantially agreed, ^ 

а the British Manual ef Military Law (ch.XIV, рога. 441) it is said 
that "the term" "War Crime" " is the technical erpressien fer such an 
act ef enemy seldiers and enemy civilians as may be visited by punishe 
ment er capture ef the offenders, It is usual te empley this term, but it 
must be emphasised that it is used in the technical military and legal 
sense only, and net in the meral sense," 

The next paragraph explains mere precisely what is meant: > 

"442, War crimes may be divided inte four different classes! e 

(i) Vielations ef the recernized rules ef thefare by members 
ef the armed ferces, 
1) 
1) Illegitimate hostilities in arms committed by individuals 
whe are not members ef the armed forces, 
(111) Espienase and war treasen, 
(17) Marauding," 

The whele subject ef war crimes is treated under the general heading 
ef "Means ef Seeuring Legitimate Warfare" (varas. 435-451 ), the point being 
that the risht te punish individuals in certain cases is a necessary means 
ef compelling the enemy te ebserve the rules ef war, Numerous examples 
are вітер (para. 443) te illustrate the four-fold classification, and the 
commen feature ef these examples is that they are all drawn from 


Ф) This chapter was written by the late Prefesser Oppenheim and is al- 


most verbally Seken frem his INTWRNATIONAL LAW, which is new a standard 


textbook, 





the field ef actual military operations. The whele purpese is te punish 
individuals only fer acts fer which they sre individually respensible, 
and fer this reasen the enumeration ef examples is fellewed in the 1936 
edition by a statement ef principle which must be queted in full; - 
"It is impertant, hewever, te nete that members ef the armed ferces 
whe cemmit such vielations ef the recsgnize? rules ef warfare ав 
are erdered by their Gevernment, er by their cemmander, are net war 
criminals and cannet therefere be punished by the enemy. He may 
punish the efficisls er cemnanders respensible fer such erders, if 
they fall inte his hands, but etherwise he may enly resert te the 
ether means ef ebtaining redress which are de^lt with in this chapter." 
(These are given in para, 438 as complaints te the enemy er te neutrals, 
reprisals, and the teking ef hestages). 

This prasraph states what is cemmenly knewn as "the defense ef su- 
perier erders," The same rule appears in the cerrespending American manual, 
and the principle is ebvieusly of the first impertanee, In the law ef na- 
tiens, as is made clear hy Art, 3 ef the Feurth Hague Cenventien ef 1907, 
the State as euch is made respensible fer the general cerrectness ef the 
cenduct ef its armed ferces, the right te punish individuals being strict- 
ly limited te the feur classes ef cases specified abeve, Witheut such a 
rule the erdinary discipline ef the ferces ceuld scarcely be maintained, 
and it is net surprising that many senier efficere are gravely distrubed 
at the ceurse ef the Nuremberg trials. The cemmen sense ef the matter is 
that a man cannet be justly punished fer ebeying an erder (he ever edieus) 
which it was practically impessible fer him te resist, 

The paragraph just cited was sufficient te secure the acquital ef mest 
ef those accused at the Leipsig trials after the war ef 1914-1918, ond it 
weuld alse be a cemplete defense te mest ef the charges preferred at Nurem 
berg. This brings us te a very disturbing matter. In April, 1944, when the 
war criminal trials were under active preparation in Lenden, the War Office 
altered the werds ef paragraph 443 in such a way 28 te destrey the defense 
ef superier erders, The new werds are taken frem an article by Prefesser 
Lauterpacht ef Cambridge in the 1944 velume ef the BRITISH YEAR BOOK OF 
INTERNATIONAL LAW*) where the auther says that: — 


*) At pare 73, Since the article was net published until seme months 


later the autherities must ha е had an advance серу ef the text, 
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"The olearly illegal nature of the order - illegal by reference to 
generally acknowledged principles of international lew во identified 
with cogent dictates of humanity as to be obvious to any person of 
ordinary understanding — renders the fact of superior orders irrelevant, 

In effect, the subordinste is now liable to be hanged by the enemy after 
the war is over unless he takes the risk while the war is in progress of refuse 
ing to obey an order which he considers to be morally wrong. Perhaps it is not 
unfair to doubt whether Professor Lauterpacht, who has justly esrned the position 
of a distinguished scholar in this country, would have ventmmed, while serving in 
the Austrian army in the First World War, to act upon the doctrine which he now 
holds, 

The important point is not whether the new wording is or is not preferable 
to the old, Every criminal lawyer knows that the defence of coercion presents 
very difficult problems, and that there is room for much difference of opinion, 
What is of vital importance is that the text should have been changed while 

eing prepared and after many of the acts charzed had been 
Committed, To cut away a main round of defence in this mamer is wholly incom 
patible with our traditions of justice, *) 

Much has been said in the press of the "fairness" of the trial and it may 
be conceded that the presiding judge has controlled the proceedings in the best 
spirit of our Bench, The unfairness does not lie in the court roon, but outside, 
By the "Charter" the scales were heavily weighted against the accused before the 
trial began, for the law which governs the trial is contained in a document pre- 
pared by the prosecution, By this document the main defences have been cut away 
in advance and cannot be argued at all, The accused are not allowed to challenge 
the jurisdiction of the court or to plead the defence of superior orders, and 


they are drprived of the valuable protection of our law of evidence, Nor again 
may they plead that Stalin also has waged aggressive war, or that Russian con= 


centration camps are conducted with great brutality. { 

We may all agree that the accused are a group of very wicked men, but the 
real issue is not the personal fste of а few individuals. What is at issue in 
this trial is the authority of the law of nations and those ideals of law and 
Justice to which we are pledged and for which we have professed to fight. 
—ы—ы—ы— ‚ 

*) In the Belsen trial, to which this criticism also applies, the indict- 
ment covers acts committed from October, 1942, to April, 1945. 





Ihe reasons for t jud against Jodl are 
statement of facts an lerstanding on the part of the court: 
a) Case of Austria (Page 251 of 
Operations against Austria never existed. 
the then Colonel Jodl brought to the decisive conference of 
telephone 
"thought ' el ; But no plan was prepared, since à 
return of :hduke Otto was uestion hen Jodl 
the orders to march in, he had been informed officiall; 
asked for German troops to march nly during 
that this was not the case, 
Czechoslovakia (P. 252). The arrangement of an "incident" was 
Staff plan which was never executed. 
югиау (P. 252). Jodl did not write in his diary that 
use, but for a "reason". 
An order "to 


order to have troops 


were sent to 
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to determine the minimum period offtime which a deployment in H2771 — 00 


east, which might become necessary, would take, 
Commando order P According t ‚ memorandum of 25 June 


1944, the commando order was not simply to be repeated after the in- 


vasion in France, but wa bove a. to be locally limited, and Jodl 


^ 


at the same time extended this limitation to Italy. This 

step toward the complete repeal of the order, which Jodl desired but 
could not st that time be obtained from Hitler, 

Russian commissar order (P, 254). The draft of this order does not 

contain Jodl's handwriting; moreover, Jodl added a marginal notation in 

pencil to this draft, ckrticizing the proposed order. (PS 884), 

Burning of No gian villages (P. 255). The order of 28 October 1944 

is an order of Hitler's, oreover, the 

houses reported by the Norwegian government was not 

this order, which ordered complete destruction. This 

summation of the normal war damages of several years, 

Leningzrad-Moscow order 255) ihe order of 7 

Signed by Jodl, does not mention the destructior 


mentioned in another document, with which Jodl had nothing 





Luise Jodl 


Nuernberg, 2 October 1946 
To the 


Allied Control Council for Germany, 


Generals: 


You are all soldiers}! You all know that it is the duty of à soldier 
to devote all his efforts in peacetime to preparedness for defense and in 
wartime to the continued existence of his country, 


In this belief, Generaloberst Alfred Jodl, chose the 
profession of officer; in this belief, when he took over his post as 
chief of the Wehrmacht Operational Staff, he devoted all his bility as a 
general staff officer, as each of you generals, did as a soldier in 
wartime, 


To execute as a criminal a general staff officer who 
fulfill the duties assigned to him will be felt to be 


soldiers in the world 
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Апа every soldier who feels the 
whether a like fate may not 
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that when you review the 
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as to the fact that Jodl in nis inner purity, 
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décision relative à la guerre et 
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uniquement à la direction politique; il n 
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absolument pas lui venir à l'idée 
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alfred 


en egt ainsi dans to les tats quelle que soit 

onstitution. Et comment Jodl eut-il pu penser au- 
quand un Professeur anglais de droit inter- 
bien connu, Н.А, Smith de l'Unive: 
maintenant, au  illeu du proces, 

ettement cette conception de droit comme vala- 

core aujourd'hui ! 
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p. 201-204 : "Le Proces de Nuremberg". Originel an- 
ME. 3 
1681 


nation A). Jodl ne pouvzit рацјсоп- 
avoir conscience de son tort lorsaufil 
plans de guer.: | jugement fait de lui 
même principe s'applique en ce aui concerne les 
contre les lois ce la guerre et contre l'huma- 
156. Jodl a ici agi sur ordre, et le professeur Smith 


abmontre que les dispos.tions du Statut selon lesquel- 


inportance 


р 

droit absolument nouveau. Ainsi done Jodl devait se 
„ntir lié à l'époque par les ordres d'Hitler, et ne 

peut maintenant avoir conscience d'aucune culpabil 

D'ailleurs le Statut tient compte de la concepuion 

du droit adoptée jusqu'ici au moins dans la mesure oi 
SE “чу. . i xol dh 94 » а 

olle considére lfordre comme circonstance attcnuante. 

Enfin nous nous sentons obliges en tant q 
{ 


seurs, d'attirer l'attention sur le fait que dans 


chefs d'accusation conce nant Jodl (texte alleman 
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nous pouvons nous tourner : statut de 1а Cour 
tionale de Justice, qui prend la forme d'une 
е de 1'O.N.U. Nous trouvons ici établi que la Cour 


ser аса docisions sur des conventions internationales, la 


couture internationale et "les principes généraux de Droit 
reconnus per les nations civilisées" (Art. 38), Les mots eme 
ployés sont les mên que ceux du Statut de la Cour Permanen- 
te de Justice Internstionale dont le nouveau Tribunal est le 
successeur, et ils doivent revêtir le même 

furent rédigés pour la première 


nous avons maintenant a nous open est de 


де Nuscmberg sont conformes à cette règle accep 
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lire sans risque qu'en 1920 le principe, aclon 
lequel personne ns pouvait être puni pour un acte qui n'óteit 
violation de la loi on moment de son accomplissement, 
stait commun à toutes les nations civilisées., On en 
ion dans tous les codes pénaux suropéens y compris 
l’allexand. Pour avoir un exposé formel de oo principe fonda. 


mental, nous pouvons prendre l'article 4 du Code Pénal Frane 


сала g 
"Nulle contravention, n.i délit, nul crime ne peuvent 
itre punis de peines qui n'étaient pss prononcées par la loi 


avant qu'ils fussent commis" (x) 


(x) Citation en frangais sur le document originale 
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Si cette rèz tait l'un des "principes généraux de 
droit reconnus par toutes les nations civilisées", il 
suit qu'il faisait partie du droit international, et qu'un 
es qui viola la règle est illégal d'après le droit des 
Ne perdons pas de tenps avec l'alligation offerte par 
qui excusent Nuremberg pour la raison que l'on peut 
faire abstraction de la règle dana des cas où l'accusé 
ce qu'il faisait ‘sait mal morglerent, саг il 


détruirsit entiéreme 


ce point, nous pouvons nous tourner vers le 
Stetit du Tribunal et l'acte d'accusation préparé d'après 
nes du Statut. Le manque d: plece ne nous perret pas 


he ° — x Bb. ne ut Uo : : — pe 
des citations com S nais a аас de 


que chacun de ces documents se divise en deux parties prine 
cipales qui traitent respectivement des préparatifs de guere 

Selon le premier chef, 
les accusśs sont inculpés de conspiration pour une "guerre 
d'agression", Selon le second, ils sont inculpés de "crimes 
de guerre" et de "erires contre l'humanité", 


4n са qui concerne le premise on peut dire sans crair- 


te qu'en 1939 aucun lésist ‘eut osé dire que las chefs d'u 
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A 
tenir les troupes pretes Á toute @ventuclité, De 


fait aucune troupe ne iat colors envoybe en Albanie 
(Page 253) JODL nta pas donn® l'ordre À 
VARLIMONT le 29 Juillet 1940 de prfporer dos plons 
contre lo Russie, meis lui 2 simplement ordonn® de 
rechercher quel temps "nimmt durercit un d&ploienent 


éverntuellement nécessrire A l'Est, 
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_- te ee 


nando Pag: 254) D'opres le mémoire du 

25 juin 1944 "l'ordre relatif aux kommandos" pres 
l'invesion de la France ne devait pas être simplement 
rèpte mais devait surtout @tre linit& localement 
et eette limitation fut $tendus par JODL également à 
l'Italie, бе fut 1А le premier pas vers ls suppres- 
Bion totale de cet оз ге désirée par JODL et qu'il n! 
était pas encore possible d'obtenir d'HITLER , 
Ordre des Qomnisscires russes (Page 254) Le projet 
de cet ordre n'est pas de le ncin de JODL; bien plus 
JODL a ajouté À ce projet une note marginale au crayon 
qui exprimait une critique de l'ordre envisage. (Po 884) 
Incendie de villages norvésiens (Page 255) L'ord:e 
du 28 Octobre 1944, PS 754, est un ordre d'HITLER, 
Du reste "l'endormagencent" de 30,000 mrisons annoncé 
par le gouvernenent norvégien n'était nullenent une 
constquence de cet ordre, qui exigecit lo destruction 
conpldte, nois il s'ogissait bien plutot dens ce chif. 
fre d'un total des dounnges de guerre normaux de plv- 
sicurs anntes, 

j) L* Ordre Leningrad et Moscou (Page 255) L'ordre signé 
par dODL le 7 octobre 1941, . C 123 nc prrle nulle- 


ment de ls destruction des villes, Il on est pcrlt 


ans un outre document, avec lequel JODI n'a rien 


A foire (UK 45), 
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LUISE JODL Nurenberg, le 5 octobre 
1946 

Au 

Comité de Controle 21116 pour l'Allenegne. 
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. ^ — 
Messieurs les Се: 


tes tous de 01 GELT Tous us savez, que le 
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ss, carrière d'officio 


ormen deme: lo 12, Wehrnocht, utilisé tou- 


comme officier d'Statemajor, comme chacun 


sgieurs les Génbraux, Lie fait comme 


' i > х ^ " 131 1111 ^de» e „ihn 
outre chose remplir 1 teaches qui 1 aient confites 
exit mrintenent oxboutb comme un criminel, tout soldat 

par lo monde consirer it colo comme injuste et humi- 
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NUREMBERG, le 4 octobre 1946 


Au 
Conseil de Contrôle en Allemagne 


sous couvert du Secrétaire Général 
du Tribunal Militaire de 


NUREMBERG 


^ 


permets d'adresser les deux requêt 
Contrôle, evant ra mort s 


+ 
o 


1.) Je demande que mon corps soit incinóró st mes oen- 
721868, soit à ma femme Luise JODL, Dennisstrasse 30/11 


Nuremberg, chez Poehlrann, soit envoyées a l'administration 


` 
des cimetières de Frauenwörth à la Fraueninsel sur le Chiemsee 


Poste Prien. Dans cette ile, ma terre natsle, js possède un 
‘amme décédée en 1944, ont 
1а quo ja veux trouver mon dernier asile. Nul ns doit le cons 
naître en dehors de ma femme ət ds L'administration dcs cis 
metieres et aucune inscription ne sera portée sur la croix 
qui s'y trouve déja. 
2.) Je damanda que les objets personnels que j'avais 


dens ma cellule - lettres, calendriers, dernières annota« 
alliance 


tions, photographies, stylographs, livres, portefeuillé, vste, — 
ne soient pas éparpillés comme curiosités de per le monde, 
pour lequel ils no sont que dsa objets de sensation, mais 


w "E e 
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Alfred JODL 


qu'ils soient remis à ma ferme pour laquelle ils représentent 


de saintes reliques. Je préfé ais quo mas valises lui fus 
Sgalerent remises, car nous avons tout perdu à Berlin. 
En accomplissant ces doux voeux, vous apportsrez un 
odoucisserent à la fin tragique d'un officier allemand qui 
a aimé son peuple et sa patrie plus que ne L'admettent le 
nouvel ordre mondial et le nouveau droit international, Ma 


femme vous serait reoconnaissnnte de cet c > d'hunasnitó, 


Generaloberst 


Je soussisı Pierre LHEAMIITE, certifie connaître 
parfaiternent la lanzue allemands et la langue francaise et 


ak neha ; NEC pete m 1 An : e A ` * : n 2 
atteste que le texte ci-dessus est la traduction sincère et 


corrects de ce document. 


Le 9 octobre 1946 


Le Chef ds ls Section 
Pierre LHIREMITTE 


„ 1 suite 
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профессор мекдународного праге X. А. Смит, Лондонского 
Униьерситета топорь Ze, г течении процесса об'лрил Lec 

опо лерстрительнои эту о сих пор неоспоримую, юридическую 
точку зрения. /Free Europe July 1946 р. 201-204: The Nuremberg 
Trials, Оригинал прилагается под 

но мог, следоротельно, сознара’ себя в чем либо шиногним, 
когда OH создагал гоөны 3 планы. Пригогрор прегрецает его 

L мученика. 

Что касается поеступления протир закон ГОЙ 
челогечестга, модно CKASATE г сущности TO ZG самое. Модл 
GOLCTLOLOJ г этом случае всегда по приказанию и просессор 
Смит доказивает, что респозышение Устав согласно которо- 
го наличис приказа немельника, JARO осли он является главой 

зивоет никакого влияния HA вину, соз- 
новио юридические понятия, 
ть связанным приказами Гитлера и не 
оръ чувствовать за особой никакой вини, Кроме то 
по меньшей мере, поскольку он считается с сущест 
авией до сих пор юридической точкой зрения, рассматри- 
воет сущоствование приказа как смярчаюцее вину обстоя- 
тельств 

Кроме того, B коч стве зацитников MH считали своим 
долгом указать на то, что в основаниях приговора относитголь- 
но Иодля /немоцкии TOKOT стр. 291-2 3588/4 были сделани по- 
становлония, [BHO осноБанные на том, что суд находился 
в_заблуздонии. ltr должны ка них обратить вниманио, потому 
что они повидимому били причиной приговора в том, что ка- 
CROTCH обвинения и неказания, & особенно, что касается CMP- 


чеющих вину обстоятельств /подробности в поилошении Б/. 
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Суммируя: Иодл никогда He вхдохновлял никакого де- 
HHUA, которое-бы он считал несогласным с законами метдуна- 
родного пра Он подчинялся всем приказам, которые он 


считал согласними с поинципеми меддународного права и, B 


OH был принухде 


3 Контрольный Совет поделает удовлетворить эту просьбу, 
человеку, которыи сражался с чостью и предстал перед 
Трибуналом для того, чтобы с прямолиноиностью солдата OT- 
ветить за свои слова и поступки, да но будет отказано в том, 


чтоби умереть смертью солдета ~ от пули. 


{Подписано / 


Проф, Д-р Экснер, Проф, Д-р Жаррөйе 


рени 


эранк ICTEPKUH, настоящим удостоверяю, что я 
вполне владею немецким и русским языками, и что настоя- 
щее являстся точным и верным пероводом оригинального 
документа, 
5-го октября 


Д-р Франк Эстеукин 
Военное удостоверение № 18784. 


CERTIFICATE OF TRANSLATION, 


I, Dr, Frank Esterkin, hereby certify that I am thoroughly con- 
versant with the German and Russian languages; and that the above 
is a true and correct translation of the original docyment. 

5th October 1946, 


Dr, Frank Esterkin 
M, E, Permit # 18784 
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ШЇ 


Чотирч приговора против Ио дла базируются на явном заблугдонии 
Трибупала в том, что коосаотся оцонки следующих фактов? 
a/ "Австрия" /стр.251 помоцкого TOKCTA npuroroype/, 
Плана опорсдии против Арстрии но суцостгогало, Вїстарой cxe- 
продлошониои тогдашиим полко 1 Иоглом на расомотроцие 
Гитлоре, по толофонному распорячению, пункт "Отто" был 
только слогом "продумать" [докумонт С 1757. 
Никакого племя но было подготовлено, Tak Ke K болыле не било 
возрращении орцгорцога, Отто, Когда Moga прооктировал 
приклзи о LTOpZGHMM, OH был в слу:хобном порядке изрощон O том, 
что Аретрия просила о DTOP! DIM o Только во ьрромя пооцосса OH 
узнал, что это было 1 делстритольности но ток, 


Чохослогакия a Организация пипцидонта" являлась плат 


ном Понофального Штаба, которий никогда но был приведен г 


AC Л 


исполнопиИо. 

Норрогия /етр.853/. B enocu дногнико Иодл но пиевл, что Гит- 
отгорорки, 2 что он ищет посноганио" e 

"войти р Албанию" никода по отдаст 


ан приказ па всякий случай приготогить гойска. 


посттитольности тогда никаких DONCK I Албанию поелоно но 


B x 
било, 

приказал 29 июля 1940 г, Варлимонту 
приготогить планы проти! России, он только приказал прорерить 
как долго должон продолдитьбя, по моньшой моро, поход на во” 
сток,. сели би такорий бил ои нообходим, 
Приказ командорания / стр.е54/. Согласно меморанлуму 
RARE года приказ комелдорация долон бил быть не прост. 


LOCIO территориально ограничен, n 870 or^ 


нно распространил в отношении Италии. 


OT 
гро 





DUT 


Это был поррый шаг x голаемол Иодлем полной отмоно приказа, 


на котории тогда Гитлор ono но мог порлиять, 


Приказ о русских Kommccapax / стр. 254/. Проокт этого пр 


— — — — —— — — — — — — — — — سے 


по изписап рукой Иодла, наоборот Пол прилошил к этому проекту 
пяписанную каандапом помотку, D KOTODOX он критически рыска" 


зиралол против прооктирусиого приказа» [ac 884/. 


Coxssonno Норвезских дороропь / CTI .252/. Приказ от 28 октября 

поллотоя приказом Гитлора. Аромо того com 

Норголского праритольства о "поррехдонии" 30,000 до- 

ярлялось слолстриом этого приказа, о полном уничтокет 

нии, à скорос касастся обшо суммы нормальных DOCHHHX TIOBPOET 
TCIM за носколько лот. 


Приказ Ленинград = MOCKDA /[стр.255/. Подписанный Иодлом npr- 


7 окт. 1941 года /C 123/ вообщо но горорит о разрушении 
городов. Это упоминаостся E д угом источнико C которым Иодл 


ничого но имоот общого /7,<.45/, 


Удостороронио, 
Я, Д-р оранк эсторкин, настоящим удостоворяю, что я DIIOJIC 
рлалою номоцким и русским язчкоми, и что настоящоо является 
точиим и вофнии порородом оригинального докумонта» 
5 октября 1946, 
/Подпись/ Д-р Франк Эсторкии 
Воонноо Удостороронис i 218784 


CERTIFICATE OF TRANSLATION 


I, Dr. Frank Esterkin, hereby cortify that I am thoroughly conversant 
with the German end Russian ler guages; end that the above is a true 
and correct translation of the original docunent. 


5 October 1946, 


Dr. P. ste rkin 
M.B. Permit 18764 





ШШ 


Шюрөенбөрг, 5-го октября 1946 г. 


В Соозный Контрольнии CoreT Германии 


Господа Генералн! 


reo com aru! Bu ree знаете, что солдат обязан oT- 
деть ECO CLOM сили г мирное тремя для подготогки к защите, a 
LO гремя LOAHH на служению сгоему отечестгу. 


ух, генерал-полкогник АЛЬЗРЕД MOLIE 
Веря р это OH, приняь пост наче. 


ачельнике 


Глегного Штаба Вооруженных Сил, принес солдат DO 
гоини Lee Got обицора. 


[Tc KEK это 
сделал бы, Господа Генералы, каг 


D 
LE Аі 


как преступник офицера Генерельного Штаба, 
Li HE сделал ничего другого, как линь 
задание,. гсөми солдатеми 
AMIE 


и подарляюцим, 


В будущөм каждый солдат, который 
пост гохдя, задаст себе Lompoc о том, He окидае 
подобная судьба 


Ce 


B каместре жены этого челотека, я процу Bac из 
глубины моего сеодца,. п пересмотре пригогора принять ро 
LHAMAHMO гыпеукозанное рассуждение, & TAKKO TOT фокт,. что 
Иодль 32 CLOW думегную чистоту, CLOS образцогое чугстро 
долга, CLON прямоту солдата пользогелея, кең почти никто 
другой, YLALCHMeM и любогью сгоих подчиненных, как это сло- 
дует из многочисленных писем. 
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ITT, 


Это HO только касае п ЖИЗНИ моего муда, HO D DALHOÏ 


A 


тепени его офицерской чести. 


Я пропу об отменении смертного плигогора. 


/Подпись/ Луиза Иодлъ. 


ренк Эсте: ркин, настоящим удостогеряюо, что я гпол- 


+ 


LANGEN немецким и русским языками, и что настоящее 


ярлнетея точним и герным перегодом оригинального доку" 


A 
Военное у 


) (^ 


CH RT: ДЕГ DATE d OF TRANSLA TION. 


I, Dr. Frank Esterkin, hereby certify that I am thoroughly 
conversant with the Germén and Russian lenguages; and that the 
above is a true and correct translation of the original document. 
5th October 1916 


‘Dr Frank Esterkin 
M, B, Permit # 18781. 
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Нюрнберг, 4.10.1946, 


льн Совет для Германии 


- Гороз — — — 
оз Гонорального Coxperann 
J— Ë <s 3 
HDH OT го» 


смертью я обращеюсь в Контрольный Cover с дролкой 


TOI: 
родан или Noch доно Луизо Иодль, HopH6cpn, Доннис- 
urp.30/1l y Польман, или порослать по почто кладби- 
щококому пре ию срауоңџрорт срауонинзол H2 

Ha этом острово я собо приоброл гробцицу, 
покойтол моя порзая шоңа, уморшал р 1944г, 
хотол насти CLO рочный покой. хромо моой 
Боны M кләдбипонского упраолония никто 
бугот BEAT ‹ м и но будот сдолано никакой над- 
писи на THON M KDOCTO 
8./Л m-omy породать мои лич о воми, ксторно нахо 
з моой каморо ‚письма, калондарь, послодгио нобтоски. 
чотогробии, самопипущия ручки, KUNTH, портсоль, об- 
ручальноо кольцо, и т.д. MOOK доно для которой они 
будут срятішлми, гмосто того, чтобы поти по миру 
D KAUOCTDO сурониров для сонсации. 
Било бы жолатольцо сполать TO mo саюо с моими чомо- 
данами, TAK к шт Loo mom J Борлино„ Исполняя 
послоднио мои просьби Bu би DHOCIM примиря- 
D трагичоскую кончину гормаиского COJ- 
DEI любил сро народ и CD родину большо, 
чом это допускаот HODIZi миророй строй и ногоо могду 


нородное поло. 
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моя жона было, бы олагодарна вом за этот поступок 
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uo тозоколюбип, 


fn^DrprT71:1 
„VE LVL ۾‎ 


я, Doni, что я 


гполно злалою номе: TAA ским JISIItaMit ‚И, что ностояшоо 


enr = мате T T е ч "- = 
¿LD JISIO TO I lou mo i i ) Lo 


ОЧІ ii IT TIIO,ZIE 


ODMIHHOJBHODO докумонта, 


1° 18784 


I, Dr. Frank Esterkin, hereby certify thet I am thoroughly 
Gonversant with the German and Russion languages; and thet t 


5 


ve is г true end correct translation of the original document. 


9 October 1946. 
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